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ply^please address the Committee, 



Earl w. Klntner 
General Counsel 
Federal Trade Commission 

Chairman ' ■ - - 

Richard S. Doyle, Esq* 
Blair, Korner, Doyle i Appel 
Washington, D. C, 

Wilbur R. Lester, Esq. 

Covington i Burling 

Washington, D. C. ' ' 

Joseph E* McElvaIn 

Chalrrtan, Appeals Council 

social security Administration ' • . ' 

Lawrence V. Meloy 

Chief Law officer • - " 

Civil Service Comilsslon , . , . 

soi!c"itir"''"'"'' Under date of August 10 „ 195A you rooolToA a draft 

Patent Off ice , wJa,^ ,, „° ,* Z .^ „ ... 

„,,,,_ ^ ^,„.,^ report/^ prepared by four members of the Committee on 

Will iflni r • oCncir n 1 kow 

SltiiSli'uSi"r%eiations 6d. .■ Hearing Officers, the undersigned, and Messrs. Doyle 5, 
L. Paul Minings , ReyTiolds and Winings . After consideration of comments 
imlgratiSnTNaturaiizationser. and suggestions recelved respecting this draft report, 

we adopted the draft report as our final report to the 

staff: ^ Conference, subject to certain changes and additions and 

SSSct^ission . including a revised Summary of Recommendations, as 

indicated in the attached letter to Judge Rrettyman dated 
September 8, 1954-. \ 

There is also transmitted herewith a separate report 
to the Conference by our colleagues, Messrs. Lester, 
McElvain, Meloy and Scharnikow, dated September 3, 1954., 

■ Finally, there is transmitted a consolidated report 
of the Committee's recommendations , arranged in the 
alternative to facilitate consideration by the Conference 
at its next plenary sessions on October I4.-I5, 1954.. 

Any further comments with respect to either report 
and the consolidated recommendations will be referred to 
the appropriate members of our Committee, Please address 
your views to the Committee on Hearing Officers, Room 576, 
Federal Trade Commission, Washington 25, 0,0. 



Sincerely yours 




Earl W. Kintner, 
Chairman, 



(see reverse side) 



Description of the 
PRESIDENT'S CONFERENCE ON ADMINISTRATIVE PROCEDURE 

The President's Conference on Administrative Procedure is a 
uniq.ue experiment in government. For the first time representatives 
of Federal agencies are sitting around the conference table with 
members of the judiciary and the bar, and, by study, by the exchange 
of ideas and experiences, and by the making of recommendations, are 
working together to improve administrative procedure. 

The idea for such a conference came out of the work of the 
Advisory Committee on Procedure before Administrative Agencies, 
appointed by the Judicial Conference in i9i|.9 for the purpose of 
inquiring into the causes of excessive delay and expense and unduly 
voluminous records in proceedings before Federal agencies. Pursuant 
to the recommendation of that Committee, the Chief Justice of the 
United States suggested to the President that he call a conference 
of administrative agencies for the purpose of studying cooperatively 
possible steps to remedy various procedural defects. The President 
then called the Conference, assigning its purpose as follows" 

"It is not contemplated that the conference will attempt 
to impose rules or procedures upon the departments, the agen- 
cies, or litigants. The purpose is to exchange information, 
experience and suggestions and so to evolve by cooperative 
effort principles which may be applied and steps which may be 
taken severally by the departments and agencies toward the end 
that the administrative process may be improved to the benefit 
of all." 

The Conference is composed of delegates from 56 departments and 
agencies having rule-making or adjudicatory functions, together with 
three Federal judges, three Federal hearing officers, and 12 members 
of the bar. It meets from time to time in plenary session and has no 
fixed term of existence. Its Chairman is the Honorable E. Barrett 
Prettyman, Circuit Judge, United States Court of Appeals for the 
District of Columbia Circuit. 

There are eight working committees which, together with their 
Chairmen, are as follows: Pleadings: Allison Rupert, Office of 
General Counsel, Treasury Department; Pre-Trial Procedure: Honorable 
John C. Doerfer, Commissioner, Federal Communications Commission; 
Evidence: Emory T. Nunneley, Jr., General Counsel, Civil Aeronautics 
Board; Trial Problems: Edmund L. Jones, Esq., Hogan & Hartson, 
Washington, D. C. ; Hearing Officers: Earl W. Kintner, General Counsel, 
Federal Trade Commission; Uniform Rules: Honorable Thomas J. Herbert, 
Chairman, Subversive Activities Control Board; Judicial Review: 
Lambert McAllister, Associate General Counsel, Federal Power Commis- 
sion; Office of Administrative Procedure: Honorable John A, Danaher, 
Circuit Judge, United States Court of Appeals for the District of 
Columbia Circuit, 
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Dear John: 

I am enclosing the report of my Committee in favor of S. 1708, 
supported by a clear majority of the Committee, 

Two members support the following amaidinent to the resolution: 

"It is the consensus of the Congress that the 
Pi^sident in making the appointments under this 
Act, give first consideration to those incumbait 
hearing examiners isho are duly qualified; Pro- 
vided> that not more than sixty percent of the 
hearing examiners appointed under this Act shall 
be of any one political party; and Provided 
further, that the compensation, of incumbent- 
hearing examiners shall be that authorized by 
this Act-*? 



In view of the need for haste; in sending the report to the prints , I 
have ^OTm the minority views ^merely by stating the amendment as it 
appears in the draft. However, I have asked both Miss Smith and Mr. 
Steams to agree upon a statement, and should that arrive, we -vrould 
substitute any statement they prepare today for the one which appears 
in the draft. I hop^^ this will assist in getting the majority report 
on its way to being printed. 



Rpbert F-/ Jones 
Chairman, Comng^tee on 
Federal Trial Examiners 
Enclosure 




Nothing i toerein contained shall- be construed as the 
action of the. American Bar Association unless the 
same shall have been first approved bj the House 
of Delegates or the Board of Governors. 



RESOLUTION JEjy ABA Committee on Federal Trial Examiners « 



WHEREAS, it is desirable to establish and maintain a competent, 
impartial coips of Federal Trial Examiners independent, directly or 
indirectly, of agency control or sanctions, and 

WHEREAS, the system of appointment and tenure of the Federal 
Judiciary conmends itself to application in the appointment and tenure 
of Federal Trial Examiners, and 

WHEREAS, increase in salary of Federal Trial Examiners, life 
tenure during good behavior, and :the concept of "administrative 
judges" Tri.ll add materially to the stature of Examiners and the 
conduct of administrative law, 

THEREFORE BE IT RESOLVED, that the American Bar Association 
shall support tiie legislative proposal S. 1708 by Senator McCarran 
of Nevada to amend Section 11 of the Administrative Procedure Act so 
as to achieve the objectives stated above; and 

BE IT FURTHER RESOLVED, that the Section of Administrative Law 
is hereby authorized and directed to represent the American Bar 
Association before appropriate conmittees of Congress, as well as" 
before the President's Conference on Administrative Procedure and its 
committees to the extent that such participation is deemed appropriate. 




ROBERT F. JOMS, Chairman 

For a Majority of the Committee 



See amendment, iriiich failed majority vote, and comments thereon 
contained in minority views attached to Conmittee report. 



CffiMITTEE ON FEDERAL TRIAL EXAJ;{IKERS 



Significant recent dsTrelcpraaits pertaining to Federal Trial 
Examiners include; 

1. Trial Examiner aspects of the President's Conference 
on Administrative Procedure. 

2. Trends in de facto status and fxmction of hearing 
examiners in conducting and reporting agency cases 
of adjudication. 

3» Decision of the IMited States Supreme Court in 
Federal Trial Exaniiners Conferenc e v . Ransneck j 
3h5 U.S. 123 (March 16, 1953), upholding the 
validity of the Civil Service Corcnission regulations 
governing trial examiners. 

ko Introduction of S. 1708 to amend Section 11 of the 
Administrative Procedure Act providing for Presi- 
dential appointment of trial examiners ("administra- 
tive judges"). 

The President's Conference . While. this Conference covers matters 
other than trial examiners and is of primary concern to the Committee on 
ImprDvement of Administrative Procedure, the status of trial examiners is ; 
one of the important subjects of inquiry. In that connection, ox particu- 
lar interest is the "Report to the Committee on Hearing Officers of the 
President's Conference On Administrative Proced'ore" submitted by the Imited 
States Civil Service Commission in Januai^'- 195U« This Report is in response 
to the request of the Committee on Hearing Officers of the President's 
Conference on Administrative Procedure. 

The Report of the Civil Service Commission recites hovr hearing 
examiners were appointed prior to the Administrative Procedure Act and 
how, after the enactment of that Act in June 19^6, the Commission estab- 
lished standards for the appointment of hearing examiners. The standards 
■which were finally adopted were set forth in Examining Circular EC-17 
which was issued on October 21, 19U7. In accordance with those standards, 
^plicants were rated by a Board of Examiners, ('.^ile the Report does not 
deal with the results of those examinations, it is of interest to note 
here that after examination of the qualifications of the incumbent exami- 
ners, when the results were announced in March 19!i9, 2$% of those rated 
by the Board were found disqualified by it for appointment under the 
Procedure Act. The Civil Service Commission rejected the recommendations 
of the Board of Examiners. The Board resigned and the incumbent examiners, 
both those found to be qualified by the Board and these ^^ho had not, were 
found qualified by the Commission for appointments under the Procedure 
Act. Discussion of this point may be found in "Examiners and the APA", 
in the Administrative Law Bulletin, Vol. 6, No. 1, November, 1953). 

The Civil Service Commission's Report to the President's Confer- 
ence explains how the registers of those eligible for appointment as 
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examiners were established. These were established as the result of the 
ratings of the examinations of applicants conducted prior to July 19h9- 
Certifications of eligible s are made to agencies in response to agency 
requests. Generally, the three top names of the register in question (grade 
level) are certified to the agency. The appointing officer has the right to 
the choice of one out of the three eligible s but may not pass over a veteran 
eligible to select a non-veteran eligible without sijbmitting reasons for 
doing so to the Commission. Selective certification {certification of three 
highest eligibles with specialized qualifications or experience) may be ■ 
utilized in some cases if the Commission decides there is a justification 
for such a departure from the regular order of certification. 

The Coimiissicn's Report also points out that persons without Civil 
Service status may not be appointed to hearing examiner positions unless 
they filed for the examinations above discussed before that examination 
closed on July S, 19lt9. It would seem then that, for all practical purposes, 
the register of eligibles was frozen as of 19lj9. Ho7fever, under the Veterans 
Preference Act, a IQ-point veteran, with or without status, can file at any 
time and can also request rerating quarterly. 

Transfers, promotions, ccanpensation, removal, reduction in force, 
and other related problems concerning examiners are likewise discussed in 
the Comnission's Report. 

The Report concludes with a section entitled "Views of Past and 
Future Practices in the Operation of the Hearing Examiner Program" which 
states J 

"While the Hearing Examiner program as presently operated 
in the Commission undoubtedly provides for the recruitment 
of well qualified Hearing Examiners and also provides for 
the selection of the best qualified hearing examiners 
for promotion, it has not worked out in practice to the 
ccmplete satisfaction of the Commission. In view of 
this, the Commission has recently undertaken a survey and 
study of the entire program, including the questions of 
stcundards, classification, promotion, the question of 
what constitutes good cause for removal, and other points 
in connection with the entire matter. Inasmuch as the 
stiidy has not been completed, we are unable at this time 
to make any statements as to what changes in past prac- 
tices are contemplated. The responsibility for studying 
this program and the developing of new policies, pro- 
cedures and regulations, if any, has been placed under 
Mr. Warren B. Irons, Director of the Bureau of Depart- 
mental Operations. He has recently appointed a member 
of his staff Mr. Henry W. Resnpe who will take charge of 
the study with relation to the Hearing Examiner program. 
The Commission will be pleased to discuss all phases of 
this program with all interested parties during the 
course of its study. 

It is the desire of the Commission to cooperate fully 
with all groups and organizations which are interested 
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in the Hearing Examiner program, at the same time the 
CoDimission desires to receive the cooperation of such 
groups and we sincerely hope that a Hearing Examiner pro- 
gram Trtiich is mutually satisfactory to all parties con- 
cerned can be developed in the very near future." 

Trends . In addition to the information set forth in the Civil Ser- 
vice Commission Report on Examiners, it is believed certain other facts shoiJ.d 
be here considered. 

There are about 300 Trial Examiners within so^s 19-21 "agencies" of 
the Federal Government. There have been no significant changes in nimbers, 
duties or procedures during the past year. There continues to be a five 
grade spread of trial examiners positions as follows: 

GS-11 $5, 9hO - $6, 9hO 

GS-12 IT^OliO - $8,Ol40 

GS-13 §8,360 - S9,360 

GS-lii $9,600 - $10,600 

G3-15 110,800 - .$11,800' 

There are only tyro agencies ■which have examiners in the lowest grade: 
the Bureau, of Indian Affairs and the Interstate Commerce Commission, Motor 
Carrier Cases. The only grade in which there has been any appointment 
activity is GS-13. Examiners receive automatic ingrade promotions of §200 
each year and a half. Perhaps the most significant development has been the 
commencement by the Civil Seirvice Commission of job-classification desk ; 
audits. In the three agencies where this work has been completed, there has 
resulted a raised classification of the Federal Trade Commission from lU to 
15, of Agriculture from lU to 15 and of the Coast Guard from 12 to 13. The 
trend to date has been to increase compensation and consolidate the positions 
into a single grade. 

Of existing trial examiner positions, the most recent increase Tfas 
the addition of some 67 examiners to adjudicate "Motor Carrier Cases' undei* 
the Interstate Commerce Commission, as a result of the Riss Case , 3ljl U.S. 
907. Looking to the future there is pending legislation (S.18) which Tsrould 
repeal exemptions from the Administrative Procedure Act. There are 12 such 
exemptions whose repeal would add to the number of agencies subject to the 
Act, and would in some cases, require appointment of trial examiners under 
Section 11. Account should also be taken of bills pending in Congress such 
as So 106 to establish a Commission on Organization of the Executive Branch 
of the Government. This Commission would be a successor organization to 
the Hoover Commission, with one important distinction. It vrould have the 
power to inquire into the policy question of vmether a particular agency 
function should be continued or performed. While such a Commission would 
be primarily conceraed with. management. and fiscal matters and the organiza- 
tional structure of agencies, it is reasonable to expect that its proposals 
would have an important effect on administrative procedures and matters of 
concern to this Section. From the limited standpoint of agency procedures 
and trial examiners, there is in prospect double-pronged inquiry - the 
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President's Conference and the Congressional Conmisslon. 

A precise list of agencies, consistent with the defi-tiition of that 
term in the Adininistrative Procedure Act, Tuhich utilize section-11 trial 
examiners, is not in existence. This is due to the fact that'"agency" as 
used in section 2 of the Act embraces any authority, officer or board 
whether "within another agency or not, which by law has the authority to . 
take final and binding action and with or without appeal to some superior 
admnistrative authority," For exainple, the different divisions of the 
Interstate Coimerce Commissi oh and the Judicial Officers of the Depart- 
ment of Agriculture were considered by Congress to be separate "agencies", 
A list of section-11 trial examiner agencies is as follows: 

. I. DEPARTMMTS 

1. Agriculture Department 

a. Secretary of Agriculture 

b. Judicial Officer 

c. Production & Marketing Administrator 

"Commerce Department" 

(Federal Maritime Board) - See "Independent Agencies" list. 

2. Interior Department ' 

a. Secretary 

b. (Commissioner, Bureau of Indian Affairs) 

c. (Director, Bureau of Land Management) 

3 • Labor Department 

a. Secretary 

b. Administrator, Wage & Hour, and Public Contracts Division 

c. (Director, Bureau of Labor Standards) 

U. Post Office Department 
a. Postmaster General 
5. Treasury Department 

a. Alcohol Tax Unit 

b. Coast Guard 

■ [ ■ 6. Department of Welfare and Education 

a . Secretary ' 

b. (Commissioner, Food & Driig Administration) 

c. (Commissioner, Social Security Administration) 
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II. IMDEPEMDEMT AGEHCIES 

1. Civil Aeronautics Board 

2. Civil Service Coinmission 

3<. Federal Connnunications Commission 

k' Federal Maritime Board 

(This Board is an Independent agency with respect to 
Shipping Act cases and Merchant Marine Act cases . TSith 
respect to subsidy cases, the Secretary of Connnerce or. 
Maritime Administrator is probably the "agency".) 

5= Federal Povrer Conmisaion 

6. Federal Trade Commission 

7. Interstate Commerce Conmission 

8. National Labor Relations Board 

9. Securities and Exchainge Commission 

10. Subversive Activities Control Board 

11. Veterans Education Appeals Board 

The case adjudication procedures and activities of trial examiners 
in the better knaivn independent agencies (the CAB, FCC, FPC, FTC, ICC and 
WLRB), are matters concerning which members of the Section are irell informed. 
With respect to the various agencies within departments and other lesser- 
known independent agencies, there follows a summary tabulation indicating 
generally their activities and procedures. This tabulation is not intended 
to be definitive or absolutely authentic in any particular details 

I. AGENCIES WITHDf DEPARTMSHTS 

Agriculture Department 

This agency has five examiners, all of one grade, who have been up- 
graded to the top GS-15- They form a pool of hearing officers for two or 
possibly three agencies in handling cases under five or more separate 
statutes. Principal statutes are Marketing Agreement Act, Packers and: 
Stockyards Act, and Commodity Exchange Act. Others include the licensing 
of warehouses and even includes perishable products. As to some matters, 
the Secretary is the agency. The Judicial Officer of the Department is the 
agency as to cases under the Schwellenbach Act. Some orders are issued by 
the Production and Marketing Administrator. Cases are assigned by the 
Chief Hearing Examiner. The presiding examiner issues a preliminary 
decision. 

Interior Department 

This department has nine examiners in Indian cases and one examiner 
in Land Management cases. The Indian cases are those involving probate of 
wills. The other class of cases are licenses under the Taylor-Grazing Act, 
Actually these cases are appeals from the denial of licenses. The Secretary 
is the agency as to these matters. The examiner decisions, as a practical 
matter in most cases, are final. 

Labor Department 

The labor Department has two hearing examiners. These oases in- 
volve Walsh-Healy Act complaints under government supply contracts, wage 
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orders under the Fair labor Standards Act (at least with regard to Puerto 
Rico), and "wage orders under the Davis-Bacon Act in government construction 
contracts. (The Fullbright amaidment placed sSalsh-Healy ccmplaint cases 
under the Administrative Procedure Act). With regard to these cases, the 
exaininer's decision is final except for possible review by the Secretary. 
In the other cases - which are more in the order of rule making or investi- 
gations - the record is certified to the administrator for issuance of an 
order. 

Post Office Department 

The Post Office Department has four trial examiners authorized. 
They handle principally Fraud-Order cases. During the past year, for inter- 
nal or other reasons, there has been a marked reduction in the' number of these 
cases. The Postmaster General is the agency. , The practice is to issue ini- 
tial decisions. 

Treasury Department 

Within the Treasury Department the Alcohol Tax Unit has three trial 
examiners and the Coast Guard has fourteen trial examiners. They are separate 
agencies and dockets. The Alcohol Tax Unit is self-explanatoiy. Coast Guard 
cases concern negligence proceedings in the Admiralty and Maritime field, 
including enforcement proceedings. These cases involve merchant vessels, 
collisions and the conduct, of masters and seamen. Such cases commence by 
orders suspending or revoking required documents. Contested cases, which are 
jnumerous, are tried before hearing examiners. The existing system was largely 
reorganized and established in November of 19li8 as a result of an Intent to 
comply with. the Administrative Procedure Act. The trial examiner issues a 
decision which is final except for right of review. The agency is the 
Commandant and the chief hearing examiner participates in the review pro- 
cedure. 

Department of Welfare and Education 

This, the newest department, has two examiner positions on Food and 
Drug matters and eighteen examiners on Social Sec'ority Act cases. Presum- 
ably, the Secretary is the agency. The Food and Drug cases maj^ Involve 
standards of identity and food quality and slack-full cases . Food and Drug 
and Cosmetics Act cases and, possibly, denials of s^splications involving 
new dinigs and other miscellaneous matters, may be subject to examiner hear- 
ings.. Most of the cases are in the nature of rule-making proceedings . The 
trial examiner merely certifies the record. The staff issues a tentative 
order on the record. Exceptions maybe filed. The final order is issued 
in the name of the Secretary. The Social Security Act cases involve claims 
. for lump sums or m.onthly benefit payments. These cases arise principally 
on disallowance of claims. The examiner's decision is essentially final, 
subject to review. There is an office of appeals counsel. 



Civil Seivlea Conatsslon . . '^'::zLtl:^j -' 

-■T^:::^^^iM^^^Tbis agsney bSLS^oae trial oacamlner ithO'haiidlLes Hatch Act eases i> ^ 
Tha aSBinar issues a recfflmendeddeclsioni i -^ --k 

- .Fedepjl- Maritlaa Bca3?d ; ■ v-^-i^^r^^;, 

^j ii^^^^Tba W the regpalatory agesi^&f- the Maritime Admin- 

-4Btriteon^ The Chairman of the Board is the ssae^^Son ais the llaritime 
Administrator, vho serres to minimize the dif ferehees betireen the Board, 
sifeiojfeis a regulatory agency, and the AdMnistriS#W It has five hearing 
-examiners. Gases arise undeip the Shipping Act,' Kerehant Marine Act, and 
^(stibsic^ cases) under Public Law 591. These are -pr^ipaUy rate regulation 
_.cases;..s.;, The remaiMerinvolTe the dftar4;erihg of vessMs, under- certain 
p statutory Conditions, and the allowance of subsidies^ iiiich have an aspect 

of c^petitor interest. There are also minimunt-wag^cases. The Board is 
: tthe agency and is independent with respectitoi regulatory matters. Howerer, 
r,:i|» ^ST^jjsidy cases, the Administrator or the Secretly-' of Conmerce amp ears to 
---be. -the. -agency. The examiner issues reconniended=^eeiBions. 

i- ^curi^jes Exchange Connnisision --■ -/----•- ~-^ i^^srwr'-gl / j;;: ., 

- pci.t^:^i This agaicy has four hearing examiner positions, two of -which ace 
; ^ti^jfthe other two being "on loan")* Gases haBtda^'ed- arise under the ■ 
SecuiTties Act, the Exchange Act, and the Public Willties Act. The exam- 
iners issue reconmended decisions. The Ccmmission is the Agaicy. The 
rSBtotssipn of ^^econeneHded' decisions to the Coaflfssi'tifi's'assbciatwi with a 
sturi^:%epared by an agency Opinion Division. " - .^siK 

1 Subversive Activities Control Board ^^s^ii^Mr 

j:,..nTi, This agency has ei^t hearing examiner positions allottad. None 
are^^fiilledi The system is ejected to be Orgasarzed'auring August of 1953. 
;5giis.;^^T5ir win handle cases under the Inte3*al"^^^ 

Veterans Education Appeals Board : " r." ' 

f?Si-»^* This agency has three hearing examiiie^iy-oae^on loan fJrom the 
=Pedei?^; Trade Ceaniission and two on loan from the Securities Exchange Coo- 
mlss^rai^i Cases inrolve rates of tuition as'to -Worldi^ar U veterans aid 

.laaaj;d%aUowances under Public ^1^ 
decisims.^ The Board is the agency. The activity Iflf^his agency will 
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to whi?ther there is or is tiot a chief trial examiner, and whether he does 
gr does hot assign case?. There is the widest possible practice in the matter 
§f examiner reports. In some cases, the trial examiner merely certifies the 
reeppd to the agency for decision. Li such cases, the function performed !' 
has be^n likened to that of a, glorified Notary Public. To the other extreme, 
in a considerable number of agencies, the examiner actually makes the initial 
d^gisipn, As a practical matter, in some agencies, this is tantamount to a' 
final deeisipii^ subject to agaicy review. In a large number of agencies, 
the jaraetloe ef submitting only recommended decisiois still prevails. There 
are maiiy variations' on this procedure, including for example, the screening 
of recommended decisions by agency staff personnel vrho had no responsibility 
for the actual conduct of the hearings. To what extent the de facto situa- 
tion as to these matters differs today from that which obtained prior to 
19l}7, is diffiqailt to state, and in some cases may be difficult to perceive. 
in several noteworthy instances, hcA'ever, agencies have endeavored to comply 
wii^h the letter and the spirit of the Administrative Procedure Act. There 
are recent indications of a slow trer4 in this direction. 

There are some instances where trial examiners are used for pro- 
ceedings other than case§ of adjudication - such as rule -making proceedings' 
and other matters probably not subject to Section 5» In the over-all, 
aeross-^the-bpard situation, most agency cases are actually handled cy trial 
examiners, Notwithstanding the uncertainties which have prevailed, there 
has eVQlygd an increasing acceptance of the status and function of Hearing 
J^camfaerg within the sgencj'- process. In actual fact, the large number of 
agency cas§§ are disposed of at the trial examiner level. I 

The Goimiiittee thinks that one of the most serious blocks toward a 
better fulfiUmerit of the purposes of the Administrative Procedure Act, is 
the failure of some of the £igencies to authorize tri^ esx^ffdjiers to make > 
initial deeisions. Only ^ giving the trial examiner who presides at the ,: 
hearing thg rfsponsibijji^y of initially deciding the case, can the agency, [ 
the litiganli and the Bar finally achieve fair, competant and impartial 
hearing procedures 5in4 ??duce much undue delay and expense .in agency 
feeajpings. 

The Ramspeck Case 

The action in the Raj!isp_eck case vfas brought by certain federal 
examiners for a declaratory jud^^t that the Civil Service Commission's 
he^lihg^examiner regulations w§re inva],id and for an injunction agaiinst their 
enfgrcaiient. 

Petitioners had objected that the Commission's regulations classic 
fied hearing examiners into grades, with salaries appropriate to each grade, 
and that this classification determined not only the compensation which 
exsiminers were to receive, but also the type of work which they were, to 
perform, Tiio regulations provided for assignment of examiners in rotation 
to "cases of the level of difficulty and importance that are normally 
assigned to positions. of the salary grade they hold." 

The regvilations were held contrary to the APA and declared invalid 
by the United States District Court for the District of Columbia (lOii F. Suppc 
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73U) TBihich judgment was affirmed on appeal by the United States Court of 
Appeals for the District of Columbia Circuit (202 F.. 2d 312) but the Si^reme 
Court reversed, holding that the ..regulat ions vrere within the pcwer of the 
Civil Service Commission^ Ram speck v. Federal Trial Exaaiiners Conference. 
3h$ Uo So 128.(1953)= Section 11 of the, APA. was held to be no bar to these 
regulations and they were held to be iTithin the pojrer of the Civil Service 
Commission to adopt. 

.With the litigation phase of this issue brought' to. a conclusion by 
affirmance of the Commission's, regulations in all. respects, it is appro- 
priate to exsjnine ■whether the administration of the Commission's regulations 
represent the low water mark of the Congressional intent or actually fall 
below the spirit of the Administrative Procedure Act. 

THE CCHGRESSIOMAL INTENT 

a. The objective of Section 11 

At the time of the consideration of . the Administrative Procedure Act 
in commending Section 11 thereof to the Congress, the Committee on the 
Judiciary in Senate Report on S. 7 (Senate Report 752, 79th Cong., 1st Ses- 
sion) stated (at page 29) i 

"The purpose of this section is to render examiners 
independent and secure in their tenure and compensa- 
tion. The section thus takes a different ground than 
the present situation, in which examiners are more 
employees of an agency, and other proposals for a 
con^jletely separate 'examiners' pool' from, .which 
agencies might draw for hearing of ficers » * * The 
requirement of assignment of examiners 'in rotation' 
prevents an agency, from disfavoring an examiner by 
rendering him inactive. 

"In the matter of examiners' compensation the 
section adds greatly to the Commission's powers and 
function. It must prescribe and adjust examiners' 
salaries, independently of agency ratings and 
recoraaendat ions . " 

These laudable aims of 19li5 need but be contrasted with the state 
of the examiner system today to realize that curative measures are in order. 
Dissatisfaction ivith the present examiner system was felt by many when 
incumbeiit examiners were retained in l-9h9 after some had been found dis- 
qualifi-ad by a Board of Examiners. The "freezing" of the registers has 
caused further discontent. And, perhaps most important, discontent exists 
among the examiners th.anselves as evidenced by the fiara speck case, , noted ... 
above. There is strong feeling that the provisions of Section 11 have hot 
in practice provided examiners with the safeguard to their independence 
intended. ■ -x^ 
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*i*j I <»«^i6»i,«Md«r SegUdP U Jby the CcBBlsaicc.ind »aaiele8 

The-Cenmlssion Roles, tqdield in the ;Rauttsp«ek Deeislon o£ Uareh l^j^ - 
l^lt hav9 ye9ulted In the d«legAttan and exerc^Be of poirer over ^ppolntaent, 
9»9mU9n« salaxT- and tanvre of taeailng exaoinei'rinconslstmt with the 
Indention of Congress to sake them a qpeeift3~e3^ of ind^eodedt subordi- 
nate hearing officers by vesting oaehmore contT^ lo the G3.vU Service 
QomnissiGn over then than it is o^onrered to esrareise over angr other federal 
eo^loTees. By concept in drafting the xvle^saS^ Conraission ihterpreta;- 
tiea of the respective poerers of the CCEnnissiw and the agencies under thea,p 

- ^tiie agencies exercise control over heatrlng^^xEuSirarpbaitians and ultinuitely 

hearing exandaers as follows:. - s:wiRJ»ft 

,-^^- !• The agency controls the nunber-sofeprades of hearing exaajiner- 

]j08itions it shall tanplay' The Connnission iae«ly^acqid.esces; in the number 
of grades reqaested by the agency and apprai3e»'p"ositi<His for each grade 
according to the work of the agency* There-is ^^ objective over-directioh 
by the Civil Service Conmissioii to conpel a^riclei to ccpfine the number 
_of grades to a lesser number %[i®g«B9if tte iagaicy deterwtnatipn is not 
supported by a bona fide classification of its bearing work. Specifically, 
the agency is anon-ed to retain whatever ^j^tan^gF giasalfibation it his" 
practiced for all of its esiployees. TiThen the C<aanisaion mrsly accedes to 

- the agency practice of classifications, to that' extent it condones and 
jgreserves the pre-»Admiii33trative Procedure aiStJiRgttept of a 
exaipiners are mere eaplcfyees. i»;ts?3S5^ 

2« fin Conniss ion exercises no p.GW5*^tjfjg;:aiaministratbry unpi 
aarbiter to o^iy out the legislative will ta^sstga qualified and canpetent 
examiners to Qa^ei "in rotation so far as practicable." Each agency makes 
i-Gs own policy as to classifL cation of caseSiJiaSgii^ grades of difficulty' 
or iaparts^ice without any interest or effort on- the part of the Comnission 
^tq determine whether such classification of cases is arbitraiy, unreason- 
-able ar designed to frustrate the major purpbae^cBP the diafters of Section 
11 «• to eaploy rotation "as far as pra«ticaiae«fclHstead of as little as 

'BSSSsSSHS' ,/Z-.PW ■'''^■■'■'■'^''^■'^''■: 

3. miile it is true that since I9lii6 Uiiere has tended to be fewer 
_ grvlea of examiners and those grades have,4tended?Spwajrd, the Commission 

-exeroises no adninistratiye function or acti^^|^shich prevents the freeaing, 
or the possibility of freezing, soaie examlaerad& their existing grades, 
and at the sane time promoting others, no batt^^ialifled. In so far as 

"the Conatission penults agencies to have isultiplt-]^ades and does hot require 
the assignment of cases of ail degjpees of diffiisnily and is^Kjrtance in 
rotation among examiners of alT, grades, the ageh^es can control the salaries 
and grades of examiners* Si^ies the Administrstive Procedurs Act does not - '^• 
j?e<jtJire that an examiner make initial derisions'in'ev&iy' case wiiere tho -** ^' 
KKSuiparhaft presided f or the agancy, the agencf?l£s'''^Wide latititds to '■- 

"'"CUJ "- » - . ' ■ ■■ ■ . ■ '■ '' ■>'''U; *::?■■■'-■-■■ ■ ■; ;'•■ ■ ,---•■ ■■■■'\ '■■^■■. 
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control the general stature of its exaininers, by the choice of particular 
examiners to preside at all hearings where initial decisions will be made 
bj them. Thiis, in so far as the agencies do not authorize certain examiners 
to issue initial decisions, the agency can control and freeze the salary 
and grade of such examiners at lovrer levels. 

The agency can practice assigning cases with grades of diffi- 
culty and importance out of line with the grade of the examiner to which 
they are assigned; for example, if simple and unin^sortant cases are contin- 
ually assigned to an examiner viith a grade entitling him to more dif:M.cult 
case assignment. While it is true that any examiner affected may appeal to 
the Civil Service Commission to acquire a grade commensurate Trith the 
assignment to him of the more difficult and iimortant cases than the grade 
and salary he enjoys, the opposite situation -would tend to freeze the 
examiner to his existing grade by such agency practice. 

h' As the Commission interprets the law under -v^hich it acts, it 
has no power to initiate removal proceedings for any cause. It has adopted 
no policy, procedure or practice to obtain or process cranplsints from the 
public lodged with it or agencies concerning misfeasance, malfeasance of 
examiners or lack of personal qualities actually employed by examiners in 
the conduct of hearings since the Conmission first found them qualified. 
Once an examiner is qualified, his file is inactive until seme new action is 
requested such as request for a promotion. The Ccmmission conceives that 
its duty is done when it finds one qualified to be an examiner, certifies 
this fact to the agency, and the agency hireSo The Commission considers an 
examiner an agency employee from the date he is actually hired. '• 

5» The Commission has shewn no ingenuity to carry out the intent 
of Congress in the continuous supervision of individual examiner performance 
nor have they adequate criteria for objective judgment of the performance 
of individual examiners. The personnel of the Coimission in performing the 
job of investigation of the entitlement of particular examiners to promo- 
tion seem to have inadequate background and experience to know how to 
administer this special tjrpe of government employee. The practice of con- 
sulting- the agency concerning promotions is inconsistent with the mandate 
of the statute forbidding agency ratings for its examiners. In fact, 
getting such ratings informally is an indirect method of doing what the 
statute specifically forbids. 

60 The Commission closed its register of examiners nearly five 
years ago. Some agencies have ignored it, to select their OTin emploj^ees 
as examiners. Agency employees need not be reached on the eligible Examiner 
Register. They only need Civil Service status and an agency need only 
request the Coimission to review the emploj'-ee's special experience -stith 
the agency as the qualifying factor for their eligibility for appointment 
as an examiner. If the Commission finds such experience satisfactory, it 
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certifies such agency employees to the agency for employment as examiners 
notxriths tanding its re gist er • 

In some cases, those reached on the register outside of the' 
employ of the appointing agency have been offered temporary jobs trtiile, at 
the same time, selections fixjm among agency en^jloyees have been given ■ 
permanent positions. In addition, the poi«rer of the agency to (1) create 
or fail to create new positions, (2) fill or fail to fill vacancies in 
positions, (3) accept the transfer of examiners from other agencies as 
well as {k) promote its own hearing examiners from lower grades to the 
vacant position, ■ gives the agency the power to pei^rert to the point of use- 
lessness the regular, orthodox selection of examiners from a register estab- 
lished by the Commission. _ __ _ 

7. Even the defenders of the present system of centralized admin- 
istration of examiners by the Comnission admit that there are inferior and 
unqualified examiners, and that the Commission was wrong in yielding to > 
pressure regarding the certification of some incumbent examiners. There 
are no procedures for the removal of such incompetents and yet the propon- 
ents of the present system want to continue the same provisions of existing 
law and the regulations and practices of the Commission and agencies 
adopted pursuant thereto. , 



SlflMARY: 

Without in any way determining or assessing responsibility for;, 
this situation, it might be suggested, with the advantage of hindsight and 
several years' experience, that an independent examiner system by its very 
nature cannot be assimilated into or superin^josed upon an agency-employee 
Civil Service system. Thus, measuring the implementation of Section 11' 
against. the intention e3q)ress9d in its legislative history, there is an' 

apnarent discrepancy and obvious need for remedial legislation. 

p 

It seems from the foregoing that there is little to recommend 'a 
continuation of the pi«sent systan of centralized administration by the 
Commission of the appointment, tenure, salary and promotion of hearing 
examiners. There is a substantial lack of concept in the Commission to 
administer this special class of government employees commensurate with the 
basic purposes of the Administrative Procedure Act. The procedures followed 
by the Comnission in handling appointment, salary, tenure and promotion of 
all other employees of the government are entirely unsatisfactory to remove 
agency control, directly or indirectly, of examiners. » 
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In view of the basic problems which have arisen with the present 
central administration of examiners under the Administrative Procedure Act, 
amendment of Section 11 and lodging the power of appointment in the Presi- 
dent and fixing the salary high enough to attract the best-qualified 
judicial type of personnel with tenure diurlng good behavior seems desirable. 

Without suggesting any constructive alternative to the present 
failure of administration of toe examiner system, opponents of Presidential 
appointment of hearing examiners pose the objection that Presidential 
appointment will subject examiners to politics and their ^pointment" to 
political considerations rather than merit. They seen to forget that every 
agency head and every independent establishment of the government is appointed 
by the President. Cabinet positions whose departments utilize examiners 
are filled by political appointees. Likewise, the President must adhere to 
by-partisan political provisions of the statutes creating multiple-headed 
§.gencies and independent establishments. Including the Civil Service 
Commission. Can It be said that political appointees in the Cabinet and 
independent agencies, bom and bred in politics, after appointment suddenly 
undergo political brain washing so that they make more commendable sires 
of examiners than the President iirtio appointed them in the first place? 
Obviously, to answer the question is to destroy the argument against 
Presidential appointment of examiners. 

The danger of political pressures involved in Presidential appoint- 
ment of examiners has never been of serious concern in the appointment of 
the federal judiciaiy and certainly the argument has no greater weight in 
connection with the appointment of examiners. Further, it is somewhat 
ludicrous to contend that political pressures would play a greater part in 
action ty the President and the Senate than they would in actions by a 
creature of Congress, the Civil Service CcsnmissiQn> whose members are 
appointed by the President. Regardless of how appointments are made through- 
out the federal service, the opportunity for political pressures is present. 
¥e need impugn the motives of none but rather rely upon the integrity of the 
Chief Executive and the members of the United States Senate. 

s. 1706 

This Bill was introduced on April 21, 1953 by Senator McCairan, 
Chairman of the Senate Judiciary Subcommittee on Improvement in Judicial 
Machineiy (9? Cong. Rec. 3581). S. 1708 would amend Section 11 of the 
Administrative Procedxire Act to provide that "the President shall appoint, 
by and with the advice and consent of the Senate, to and for each eigenpy 
such number of qualified and competent examiners as may be required for 
proceedings pursuant to Sections 7 and 8." The Bill provides that such 
appointments shall be made without reference^to political affiliations and 
solely on the basis of character and fitness^, -This Is in contrast to the 
present provisions of Section 11 which provide for appointment of e^raminers 
by the agencies which, as above discussed, means appointment of an "eligible" 
certified by the Civil Service Cammission from its registers of eliglbles 
for various grades. 
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So 1708 proTri(^es that examiners shall receive conrpensation at the 
rate of llUjOOO a year, shall hold office during good behaviorj and may be 
removed only for neglect of duty, misconduct in office, or physical or 
mental disability, With respect to removal, the Bill further provides: < 
"Removal of any examiner for any cause may be accomplished only upon final 
order of the United States District Court for the District in which such 
examiner is stationed in a civil action for ranoval instituted by the agency 
in TRhich such examiner is serving. No examiner shall be removed from office 
by reason of any reduction in force within any agency, any reorganization 
of or affecting any agency, or for any other reason (except for cause as> 
herein provided) unless provision for such ranoval is made expressly by law 
hereafter enacted." The present provisions of Section 11 on these points 
provide that examiners are removable only for good cause determined by the 
Civil Service Conmission after opportunity for .hearing, and that they are 
to receive compensation prescribed by the Commission independently of 
agency recommendations or ratings. • 

S. 1708 further provides that examiners shall be "administrative 
- judges" and that within any agency, "they shall be assigned matters and 
proceedings in rotation' except to the extent that their unavailability may 
othervn.se require." It also provides that upon a showing of need, at the 
direction of the President, one agency may obtain the temporary services of 
examiners from other agencies on a reimbursable basis. The comparable pro- 
visions of Section 11, now provide that examiners are to be assigned to ; 
cases in rotation as far as practicable and that one agency may, with the 
-eonsent of another and upon selection by the Civil Service Commission, ■ 

'\ borrow examiners from another. 

i- ■ ■ ■ , 

In brief, S. 1708 woiold remove examiners from the jurisdiction and 
control of the Civil Service Commission and the employing agencies. Exami- 
ners would occupy much the same position as federal judges rather than Civil 
■ Service employees. Their appointment would be by the President with the 
, ' advice and consent of the Senate, the salary 7fould be fixed by statute, 
tenure would be for good behavior, and removal would require an order of 
a United States District Court or an act of Congress. ' 

DISCUSSIOM . . . ? 

While the method of appointment is distinctly different, S. I708 
is othervd.se hot a major departure from the original concept of the examiner 
system held by Congress at the time of the enactment of the Administrative 
Procedure Act. 1 

In view 'of the problems which have arisen with the present examiner 
system, amendment' of Section 11 of. the APA as proposed by S. 1708 seems 
desirable. The Bill would ma,ke examiners "administrative judges" and take 
advantage of the ^time-proven appointment procedure applicable to federe-l 
judges. Indeed,' -there is every reason to consider federal examiners in 
much the same status as federal judges. .The growth of. administrative law 
in the last few decades is well known, tf Without exaggeration it can 
readily be stated that the decisions of examiners involve, comparable 
responsibility' and often have a greater impact on the national economy than 
the average decisions of District Court judges. 



i/' See "A Decade of Administrative Law: 19U2-1951", Schwartz, 51 Mich. 
L. Rev. 775 (1953). 
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In recent years, federal statutes have generally made use of broad 
standards rather than detailed prescriptions of agency authority. And, as 
the standards prescribing the grants of authority to the executive branch 
have become more flexible, so tqo has the attitude of the Supreme Court 
towards this type of statute. ~J Indeed, it would be difficult to surmise 
at what point we might reach the unconstitutional delegation of the legis- 
lative function, short of an outright abdication of th^t function. 

In this broad and groiTing field of administrative law, which embraces 
and regulates countless industries and fields of endeavor, where Congress 
has so often seen fit to delegate authority with only broad, general standards 
for the guidance of the agency in the exercise of that authority, and where 
the quasi- judicial functions of those agencies are to such a great extent 
exercised initially by the hearing examiner, frequently Tiithout review by 
the agency or cousrts, it is of the utmost importance that those hearing 
examiners be ocmpetent and assured the independence appropriate to a 
quasi- judge. 

Your Committee, by a majority of its members, favors the enactment 
of So 1708 and recommends the adoption of a resolution to that effect, for 
Section approval and submission to the House of Delegates. 




/J "' / 

ROBERT F. JOKES, Chairman 
> 

For a Majority of the Committee 



y In Lichter v. United States, 33it U.S. 71*2, 68 S. Ct. 129li (1918), 
the provision of the Renegotiation Act authorizing the recovery of 
"excessive" profits, without definition, was uoheld. See Fahey v. 
Mallonee , 332 U. S. 2lj5, 67 S. Ct. 1552 (19li7)". The standard con- 
tained in the Communications Act, "public interest, convenience, or 
necessity", while concrete and sufficient in the opinion of the 
Supreme CoTirt, Mational Broadcasting Co . v. United States, 319 U.. 5. 
216, 63 S. Ct. 997 (19it3) has beeii characterized as appearing "to 
add little to an enabling act." See "Administrative Lavf", 5l Mich. 
L. Rev. 775, supra, at 782. 



Additional Views of Mr. Clifford R<. Steams and Miss Elizabeth C. Smith 



Mr. Clifford R. Steams believes that the following amendnient 
to the resolution of the Conmittee should be adopted: 

"It is the consensus of the Congress that the Presi- 
dent in making the appointments under this Act, give 
first consideration to those incumbent hearing 
examiners -who are duly qualified j Provided, that not 
more than sixty percent of the heai-ir^ examiners 
appointed under this Act shall be of any one politi- 
cal> partyj and Provided further, that the compensation 
of incumbent hearing examiners shall be that author- 
ized by this Act." 

Mr. Steams believes that those qualified incumbents of 
existing Federal Trial Examiner positions should be given the protection 
which his amendment would afford. 

Miss Elizabeth C. Smith endorses the proviso portions of the 
amendment only, and states that she believes such a formula for the 
appointment of trial examiners by the President would be consistent 
with the legislation creating aciiinistrative agencies in the Federal 
Government which provide for bi-partisan composition of such multiple- 
headed agencies. 



